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The Presiding Officer
Rt Han Tricia Marwick MSP

Lord Boswell, Chair
European Union Select Committee
House of Lords
London
SW1AOPW

18 January 2013

Dear Lord Boswell

The Scottish Parliament has agreed that where the UK Government, the UK
Parliament or the Scottish Government brings any EU proposal to the attention of the
Parliament as raising a concern in relation to compliance with the principle of
subsidiarity the relevant Parliamentary committee will consider that proposal. Where
a committee has a concern in relation to the proposal but there is an insufficient
period remaining for a chamber debate, parliamentary procedure enables the views
of that committee to be transmitted directly to you from the Office Presiding Officer.

Explanatory Memorandum in respect of EU Proposal 15627/12

I understand that your Committee has recently considered EU Proposal 15627/12 for
a Directive amending Directive 2011/92/EU on the assessment of the effects of
certain public and private projects on the environment (The EIA Directive) and has
agreed to hold this Proposal under scrutiny.

I am writing to you following the Scottish Parliament Rural Affairs, Climate Change
and Environment (RACCE) Committee's consideration of the Proposal at its meeting
of 9 January 2013. The RACCE Committee expressed a number of concerns in
relation to the Proposal and the time available to it for consideration. These concerns
are set out below.

Time for consideration

There was a considerable delay in submission of the UK Explanatory Memorandum
(EM) on the EIA Directive to the Scottish Parliament. This EM, due on 14 November
2012, was not brought to the attention of the Scottish Parliament by the Scottish
Government until 13 December 2012. The deadline for issuing a Reasoned Opinion
on the Directive was 24 December 2012 and the Scottish Parliament was in recess
from 21 December 2012.

As receipt of the EM initiates the Scottish Parliament's scrutiny procedures, this
delay severely impacted on the ability of the Scottish Parliament to consider the EM
and contribute timeously to the consideration of the proposal by your committee. We
understand that there was a similar delay in bringing the EM to the attention of the
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UK Parliament. We have sought reassurance from the Scottish Government that it
will take steps to ensure this does not happen in the future, particularly on proposals
that are subject to the Reasoned Opinion procedure.

Policy implications

We understand that the UK Government's EM was drafted in full discussion with
Scottish Government officials and note that the Scottish Government shares the
concerns of the UK Government regarding the potential additional burdens falling to
developers and consenting authorities.

In principle, the RACCE Committee is broadly supportive of the Commission's
intention to streamline the environmental impact assessment process and introduce
provisions which will reduce the number of environmental assessments that are
undertaken unnecessarily, but has concerns the proposal won't necessarily deliver
this. The RACCE Committee considers that the proposal needs to achieve an
appropriate balance between protecting the environment and imposing burdens on
developers and the competent authorities. The RACCE Committee has requested an
indication from the Scottish Government confirming whether it shares the view of the
UK Government that the proposed directive does not achieve the appropriate
balance.

The UK Government's EM highlights a series of concerns in relation to the
proposals, such as the potential for increased costs of the screening process and
implications for the consenting regimes that operate in the UK. The Committee has
asked the Scottish Government whether it shares those concerns and whether it has
made representations on this to the UK Government and to the European
Commission, and if so, what response the Scottish Government has received.

The RACCE Committee has also sought an update from the Scottish Government on
how the Proposal is consistent with the conclusions of the October European Council
(which highlighted the importance of reducing the overall regulatory burden at EU
and national levels).

Concerns in relation to subsidiarity and proportionality

On the question of subsidiarity, the briefing note provided to the Committee by the
Scottish Government states that it is too early to be clear on the precise implications
of the Commission's proposals. The Scottish Government does, however, share the
UK Government's concerns that some of the changes which would be introduced by
the Proposal should be left to Member State discretion.

Whilst both the UK and Scottish Governments appear to be most concerned with the
potential for additional burdens falling on developers and consenting authorities and
the potential for this to impede development and stifle economic growth, these
concerns appear to be more related to questions of proportionality of the measures



proposed rather than questions that relate to whether the measures are being
imposed at the right level of regulation.

The RACCE Committee has sought further detail from the Scottish Government on
the specific changes that would be introduced by the Proposal that raise concerns.
The RACCE Committee has also sought a view on whether the Scottish Government
considers the Proposal breaches the principle of subsidiarity and to what extent it
considers that the issues of concern are more questions of proportionality than of
subsidiarity.

I will ask the Convener of the RACCE Committee to write to you once we have
received a response on the concerns raised from the Scottish Government. In the
meantime the clerks to the RACCE Committee will remain in contact with your clerks
as you continue to hold this Proposal under scrutiny.

Yours sincerely

TRICIA MARWICK
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